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Limitations on special policies relating to cumulative impact.

14.44 A CIA should never be absolute. Statements of licensing policy should always allow for
the circumstances of each application to be considered properly and for applications
that are unlikely to add to the cumulative impact on the licensing objectives to be
granted. After receiving relevant representations in relation to a new application for or a
variation of a licence or certificate, the licensing authority must consider whether it
would be justified in departing from its CIA in the light of the individual circumstances of
the case. The impact can be expected to be different for premises with different styles
and characteristics. For example, while a large nightclub or high capacity public house
might add to problems of cumulative impact, a small restaurant or a theatre may not. If
the licensing authority decides that an application should be refused, it will still need to
show that the grant of the application would undermine the promotion of one or more of
the licensing objectives and that appropriate conditions would be ineffective in
preventing the problems involved.

14.45 ClAs should never be used as a ground for revoking an existing licence or certificate
when representations are received about problems with those premises. Where the
licensing authority has concerns about the effect of activities at existing premises
between midnight and 6am on the promotion of the licensing objectives in a specific
area, it may introduce an Early Morning Alcohol Restriction Order (EMRO) if there is
sufficient evidence to do so (see chapter 17). The “cumulative impact” on the promotion
of the licensing objectives of a concentration of licensed premises should only give rise
to a relevant representation when an application for the grant or variation of a licence or
certificate is being considered.

14.46 CIAs must not impose quotas based on either the number of premises or the capacity of
those premises. This is because quotas that indirectly have the effect of predetermining

the outcome of any application would have no regard to the individual characteristics of

the premises concerned

Public nuisance

2.21 The 2003 Act enables licensing authorities and responsible authorities, through
representations, to consider what constitutes public nuisance and what is appropriate to
prevent it in terms of conditions attached to specific premises licences and club
premises certificates. It is therefore important that in considering the promotion of this
licensing objective, licensing authorities and responsible authorities focus on the effect
of the licensable activities at the specific premises on persons living and working
(including those carrying on business) in the area around the premises which may be
disproportionate and unreasonable. The issues will mainly concern noise nuisance, light
pollution, noxious smells and litter.
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2.22 Public nuisance is given a statutory meaning in many pieces of legislation. It is however
not narrowly defined in the 2003 Act and retains its broad common law meaning. It may
include in appropriate circumstances the reduction of the living and working amenity and
environment of other persons living and working in the area of the licensed premises.
Public nuisance may also arise as a result of the adverse effects of artificial light, dust,
odour and insects or where its effect is prejudicial to health.

2.23 Conditions relating to noise nuisance will usually concern steps appropriate to control
the levels of noise emanating from premises. This might be achieved by a simple
measure such as ensuring that doors and windows are kept closed after a particular
time, or persons are not permitted in garden areas of the premises after a certain time.
More sophisticated measures like the installation of acoustic curtains or rubber speaker
mounts to mitigate sound escape from the premises may be appropriate. However,
conditions in relation to live or recorded music may not be enforceable in circumstances
where the entertainment activity itself is not licensable (see chapter 16). Any conditions
appropriate to promote the prevention of public nuisance should be tailored to the type,
nature and characteristics of the specific premises and its licensable activities. Licensing
authorities should avoid inappropriate or disproportionate measures that could deter
events that are valuable to the community, such as live music. Noise limiters, for
example, are expensive to purchase and install and are likely to be a considerable
burden for smaller venues.

2.24 As with all conditions, those relating to noise nuisance may not be appropriate in certain
circumstances where provisions in other legislation adequately protect those living in the
area of the premises. But as stated earlier in this Guidance, the approach of licensing
authorities and responsible authorities should be one of prevention and when their

powers are engaged, licensing authorities should be aware of the fact that other

legislation may not adequately cover concerns raised in relevant representations and
additional conditions may be appropriate.

2.25 Where applications have given rise to representations, any appropriate conditions
should normally focus on the most sensitive periods. For example, the most sensitive
period for people being disturbed by unreasonably loud music is at night and into the
early morning when residents in adjacent properties may be attempting to go to sleep or
are sleeping. This is why there is still a need for a licence for performances of live music
between 11 pm and 8 am. In certain circumstances, conditions relating to noise
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emanating from the premises may also be appropriate to address any disturbance
anticipated as customers enter and leave.

2.26 Measures to control light pollution will also require careful thought. Bright lighting
outside premises which is considered appropriate to prevent crime and disorder may
itself give rise to light pollution for some neighbours. Applicants, licensing authorities
and responsible authorities will need to balance these issues.

2.27 Beyond the immediate area surrounding the premises, these are matters for the
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personal responsibility of individuals under the law. An individual who engages in antisocial behaviour
is accountable in their own right. However, it would be perfectly

reasonable for a licensing authority to impose a condition, following relevant

representations, that requires the licence holder or club to place signs at the exits from

the building encouraging patrons to be quiet until they leave the area, or that, if they

wish to smoke, to do so at designated places on the premises instead of outside, and to

respect the rights of people living nearby to a peaceful night.

Excerpts from Brighton & Hove Statement of Licensing Policy 2021

1.7 Culture and Tourism

1.7.1 Licensing policy supports entrepreneurial activity, promoting the city’s businesses, supporting
growth of creative industries sector, extending the business improvement district. The cultural and
tourism offer in Brighton & Hove is crucial to the ongoing economic success of the city; it brings both
money and jobs. This range of work also provides solutions to some of the problems of inequality in
the city.

8.1.3 This policy supports the aims of the tourism strategy, recognising the benefits for the tourism
economy of creating a safer and more attractive city centre and improving competitiveness with other
European cities. The Licensing Committee should receive any reports relevant to the needs of the local
tourist economy and the cultural strategy for the area to ensure that it considers these matters.

[Equality and Diversity]

8.1.2 In line with statutory requirements and the council’s Inclusion Policy, the Licensing Authority shall
have due regard to the need to eliminate unlawful discrimination, and to promote equality of
opportunity and positive relations between persons of diverse backgrounds, for example communities
of interest such as: lesbian, gay, bisexual and transgender people; disabled people; racial and ethnic
groups; religious and faith groups.

10 Live Music, Dancing and Theatre

10.1.1 This policy recognises the need to encourage live music, dancing and theatre for the wider
cultural benefits of the community generally. In addressing such issues the potential for limited
disturbance in neighbourhoods will always be carefully balanced with these wider benefits,
particularly for children. The impact of licensing on regulated entertainment, particularly live music
and dancing, will be monitored. Where indications are that such events are being deterred by licensing
requirements, the policy will be revisited with a view to investigating how such situations might be
reversed.

10.1.2 The Licensing Committee represents the general interests of a community in determining what
conditions should be attached to licences and certificates as a matter of necessity for the promotion
of the licensing objectives. All members of the Licensing Committee will be trained on Licensing Act
2003 and S182 Guidance. The Licensing authority is aware of the need to avoid measures which deter
live music, dancing and theatre - such as imposing indirect costs out of proportion to the income of
the licence holder and to the risks presented. Only appropriate, proportionate and reasonable
licensing conditions should impose any restrictions on such events.
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10.1.3 The licensing committee will support the cultural zones, outdoor eating areas, food led
operations, community pubs, live entertainment and protect living conditions in mixed use areas.

Extract from Pattersons Licensing Acts 2024. Page 290. ISBN 978-1-4743-2408-3.
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Case Law.

Hope & Glory [2011] EWCA Civ 31 Case No: C1/2009/1736. Lord Justice Toulson — Paragraph
42

Licensing decisions often involve weighing a variety of competing considerations: the demand
for licensed establishments, the economic benefit to the proprietor and to the locality by
drawing in visitors and stimulating the demand, the effect on law and order, the impact on the
lives of those who live and work in the vicinity, and so on. Sometimes a licensing decision may
involve narrower questions, such as whether noise, noxious smells or litter coming from
premises amount to a public nuisance. Although such questions are in a sense questions of
fact, they are not questions of the "heads or tails" variety. They involve an evaluation of what
is to be regarded as reasonably acceptable in the particular location. In any case, deciding
what (if any) conditions should be attached to a licence as necessary and proportionate to the

promotion of the statutory licensing objectives is essentially a matter of judgment rather than
a matter of pure fact’
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